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SUPPLEMENTAL STATEMENT OF FACTS 
The Appellant, the Trustee, Duane H. Gillman, ("Trustee") 
submits the following facts to supplement and clarify certain aspects 
of the Respondents' Statement of Facts. 
1. The Department of Financial Institutions of the State of 
Utah ("Department") did assume responsibility for regulating West 
America Credit's activities and such is supported by the record as 
evidenced by the Department's outgoing and incoming correspondence 
regarding West America Credit's activities. in particular, through a 
letter dated December 26, 1979, the Department, exercising its 
authority under Utah Code Ann. §7-2-1(2) (1953, as amended), ordered 
West America Credit to discontinue West America Credit's deceptive 
advertising activites. (R. at 605). In addition, in or about August 
of 1980, the Department exercised the power it enjoys under Title 7 of 
the Utah Code and took over West America Credit and West America 
Thrift. See. P. 62 of Deposition of Richard L. Burt (R. at 670). 
2. The Department was aware of the fact that substantially 
all of the assets of West America Credit were transferred into West 
America Thrift in order to fund the proposed thrift corporation, yet 
did nothing to stop West America Credit from continuing to accept 
deposits after the transfer. The qualifying examination of West 
America Thrift (R. at 579-93) reveals that assets once owned by West 
America Credit were now owned by West America Thrift & Loan. 
Page Two Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU. 
Machine-generated OCR, may contain errors.
3. The Department never objected to West America Credit's 
deceptive passbook savings program in purchasing subordinated 
debenture bonds, although Mr, Watson testified that the passbook was 
presented to Stewart Vernon at the Department offices. See. 
Testimony of Jay L. Watson in trial in the Bankruptcy Court for the 
District of Utah, Central Division of Gillman v. Watson (In re West 
America Credit), Adversary Proceeding Number 81PC-0893, dated 
September 16, 1983 pp. 41-45, (R. at 598-602). Thereafter, the 
Department took no further action regarding West America's deceptive 
use of a savings passbook until the eventual takeover of West America 
Credit in August of 1980. 
4. The Trustee admits that West America Credit filed 
financial reports for the years 1976 and 1977 (R. at 606-11, also see 
Appellant's Brief p. 26); however, the Trustee is unaware that the 
reports for the years 1978 and 1979 were filed since the Department 
still has been unable to locate them and deliver them to the Trustee 
pursuant to a discovery request. 
ARGUMENT 
POINT £ • THE TRUSTEE'S NOTICE OP CLAIM WAS 
SUFFICIENT TO GIVE NOTICE OF THE NATURE OF THE 
TRUSTEE'S CLAIM. 
The Department and the S t a t e of Utah (Defendants) do not deny 
t h a t the Trus tee f i l ed a no t ice of claim as required by Utah Code Ann* 
§63-30-11 and §63-30-12 ( p r i o r t o amendment in 1983) . However, t h e 
Defendants do a s s e r t tha t the no t ice of claim was inadequate in t h a t 
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it failed to give notice of the nature of the Trustee's second and 
third claims for relief in the Trustee's complaint. 
In Stahl v. Utah Transit Authorityf 618 P.2d 480, 482 (Utah 
1980)/ this court interpreted these notice of claim statutes by 
stating the following: 
"A statute is, of course to be construed in light 
of its intended purpose . . . It is necessary to 
consider the policy of the notice requirements so 
that in any particular case the facts can be 
evaluated to determine if the intent of the statute 
has been accomplished by substantial compliance 
with the statutory directive. • • This court has 
previously stated that the primary purpose of the 
notice of claim requirement is to afford the 
responsible public authorities an opportunity to 
pursue a proper and timely investigation of the 
merits of the claim and to arrive at a timely 
settlement, if appropriate, thereby avoiding the 
expenditure of public revenue for costly and 
uneccessary litigation". 
Thus, substantial compliance with §63-30-11 and §63-30-12 
(prior to amendment in 1983) is sufficient as evidenced by this 
Courtfs statement above in Stahl. In the instant case, the underlying 
facts which gave rise to each of the Trustee's claims are the same. 
The notice of claim filed by the Trustee imposed on the Defendants, a 
duty to investigate the claim and determine whether the claim has 
merit. A notice of claim is much the same as a civil complaint. The 
notice or complaint must only set forth facts sufficient to give 
notice of the general nature of the claim. 
The Trusteed notice of claim alleges irregularity in the way 
the Department discharged its statutory duties with respect to its 
supervision of West America Credit and West America Thrift & Loan. 
The Defendants did not communicate with the Trustee subsequent to the 
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receipt of the notice of claim; and thus, it can only be assumed that 
neither the Department nor the State conducted an investigation 
relating to the Trustee's allegations. Since the Defendants failed 
to accomplish the goal anticipated by the notice requirement pursuant 
to this Court's statement in Stahly the Defendants cannot now seek to 
bar the Trustee's second and third claims of the complaint on the 
ground that the passage of time has made investigation and resolution 
of the controversy more difficult. 
In addition, the Department had, in its possession, all the 
records and correspondence relating to its dealings with, and 
supervision of West America Credit and West America Thrift & Loan. It 
was not until after the initiation of this action and the Defendants' 
responses to the Trustee's request for discovery, that the Trustee 
became aware of the particular facts which gave rise to the second and 
third claims for relief. As soon as practical after becoming aware of 
these facts, the Trustee amended his complaint. Had the Department or 
the State made even a rudimentary investigation into the Trustee's 
claim as set forth in the notice of claim, they to would have been 
aware of those facts. 
The nature of all claims asserted in the Trustee's complaint 
are interrelated and arise from the same facts. Therefore, the 
Trustee's notice of claim substantially complied with the requirements 
of Utah Code Ann. §§63-30-11 and 63-30-12 (prior to amendment in 
1983); and thus, it was sufficient to give the Department and the 
State of Utah notice of the nature and extent of the Trustee's claim. 
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POINT I I , THE CASES CITED BY DEFENDANTS ARE 
DISTINGDISABLE AND ARE NOT CONTROLLING IN THE 
INSTANT CASE 
The Defendan t s have c i t e d numerous c a s e s in suppor t of i t s 
defense t ha t the Department i s immune from s u i t pursuant to the Utah 
Governmental Immunity Act Utah Code Ann. §68-30-10 (1953, as amended), 
and t h a t t he Depar tment d id not owe any du ty to the d e p o s i t o r s of West 
America Cred i t , If t h i s Court examines these cases c l o se ly , i t w i l l 
find tha t they are d i s t i n g u i s a b l e and not c o n t r o l l i n g in the i n s t a n t 
c a s e . 
A^ GOVERNMENTAL IMMUNITY 
The D e f e n d a n t s , in t h e i r Responden t s ' B r i e f , f i r s t c i t e 
Madison v. B o r t h r i c k , 658 P.2d 627 (Utah 1983) in s u p p o r t of t h e i r 
p o s i t i o n t h a t the Department i s immune from s u i t pursuant to the Utah 
Governmental Immunity Act. However, the i ssue p r e s e n t l y before t h i s 
Cour t in the i n s t a n t case was never reached in t h a t case because t he 
p l a i n t i f f in Madison, id. f a i l ed to f i l e any no t i ce of claim. 
The Defendants a l so c i t e numerous federa l cases i n t e r p r e t i n g 
t h e F e d e r a l Tor t Cla ims Act and the F e d e r a l Banking S t a t u t e s as 
app l i cab l e in i n t e r p r e p r e t i n g the " d i s c r e t i o n a r y function" defense 
r e l a t e d t o U tah ' s Governmenta l immunity Act and the Utah Banking 
S t a t u t e s . See . Emch v. Uni ted S t a t e s , 630 F.2d 523 (7 th C i r . 1980) , 
c e r t , den . , 450 U.S. 966, 101 S.Ct. 1482 (1982); Dannhausen v^ F i r s t 
N a t i o n a l Bank of S tu rgeon Bay, 538 F.Supp. 5 5 1 , (E.D. Wis. 1982); 
Hun t ing ton Towers , L td . v. F r a n k l i n N a t i o n a l Bankf 559 F.2d 863 (2nd 
C i r . 1977) c e r t , den . , 434 U.S. 1012, 98 S.Ct. 726 (1978); F i r s t 
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S a v i n g s and Loan A s s o c i a t i o n v. F i r s t F e d e r a l S a v i n g s and Loan 
A s s o c i a t i o n , 531 F.Supp. 251 (D. Ha. 1981) and 547 F.Supp. 988 (D. Ha. 
1 9 8 2 ) ; M a g e l l s e n v^ F . D . I . C . , 341 F .Supp . 1 0 3 1 (D. Mont. 1 9 7 2 ) ; 
Federal Savings and Loan Insurance Corp. y. W i l l i a m s , 599 F.Supp 1184 
(D. Md. 1 9 8 4 ) ; U n i t e d S t a t e s v^ V a r i g A i r l i n e s , 467 U.S. , 104 
S.Ct. 2 7 5 5 , 81 L.Ed. 2d 660 ( 1 9 8 4 ) . 
However, each of these actions which were dismissed involved 
a federal agency acting under a completely different statutory 
structure with different statutory policy. None of the federal cases 
cited above involved a state agency acting pursuant to a state 
statutory structure as is the case in the instant case. 
In Emch, the first case cited by the Defendants in their 
Respondents' Brief, the plaintiff was a shareholder of an insolvent 
bank who alleged inadequate supervision by a federal agency over a 
period of years. It is interesting to note, however, that the Seventh 
Circuit which found in Emch, no statutory duty under federal law, did 
find the statutory duty under a state law statute in Tscherepnin v. 
Franz, 570 F.2d 187 (7th Cir. 1978) cert, den., 439 U.S. 876, 99 S.Ct. 
214 (1978). 
B. DOTY TO DEPOSITORS OF WEST AMERICA CREDIT 
The Defendants also cite numerous cases in support of their 
position that the Department did not owe a duty to the depositors of 
West America Credit upon which tort liability may be based. The 
Defendants cite Christensen v. Hayward, 694 P.2d 612 (Utah 1984) in 
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s u p p o r t of t h e i r p o s i t i o n . In t h a t c a s e , t h i s Court d i s m i s s e d the 
case where the p l a i n t i f f a l l e g e d her i n e b r i a t e d decedent should have 
been a r r e s t e d by a p o l i c e o f f i c e r who stopped him, thus prevent ing the 
d e c e d e n t ' s f a t a l a c c i d e n t . T h i s c o u r t d i s m i s s e d the a c t i o n on the 
b a s i s t h a t any l e g a l duty owed by t h e p o l i c e o f f i c e r was t o the p u b l i c 
at l a r g e and not t o the d e c e d e n t . However , t h e purpose of the Utah 
s t a t u t e s g o v e r n i n g p o l i c e a c t i v i t i e s i s t o p r o t e c t the p u b l i c 
g e n e r a l l y a g a i n s t c r i m i n a l a c t i o n s . T h i s g e n e r a l p o l i c e purpose i s 
s i g n i f i c a n t l y d i f f e r e n t from the purpose of the Utah Banking S t a t u t e 
which i s to p r o t e c t d e p o s i t o r s , such as those in the i n s t a n t case . 
The Defendants a l s o c i t e numerous f e d e r a l c a s e s i n v o l v i n g the 
i n t e r p r e t a t i o n of f e d e r a l f i n a n c i n g and banking s t a t u t e s f o r t h e 
p r o p o s i t i o n t h a t no duty i s owed t o the d e p o s i t o r s of West America 
C r e d i t . S e e . In re F r a n k l i n N a t i o n a l Bank S e c u r i t i e s L i t i g a t i o n . , 
445 F.Supp. 723 (E.D. N.Y. 1978) and 478 F.Supp 210 (E.D. N.Y. 1979) 
( c o u r t found no duty t o banks or i t s s h a r e h o l d e r s ) ; F i r s t S a v i n g s £ 
Loan I n s u r a n c e Corp. v. A l e x a n d e r , 590 F.Supp. 834 (D. Ha. 1984) 
(court d i s a l l o w e d i n s o l v e n t bank's d i r e c t o r s ' cause of a c t i o n a g a i n s t 
F .S .L.I .C. and U n i t e d S t a t e s ) ; F i r s t S t a t e Bank of Hudson County v. 
U n i t e d S t a t e s , 599 F.2d 558 (3d. C i r . 1 9 7 9 ) , c e r t , d e n . , 444 U.S. 
1 0 1 3 , 100 S.Ct . 662 (1980) ( c o u r t a f f i r m e d d i s m i s s a l of s t a t e bank's 
a c t i o n a g a i n s t F.D.I.C. and United S t a t e s ) ; Harmsen v. Smith , 586 F.2d 
156 ( 9 t h C i r . 1978) ( c o u r t d i s m i s s e d bank's d i r e c t o r ' s c o u n t e r c l a i m 
a g a i n s t t h e F . D . I . C . and U n i t e d S t a t e s ) ; S.££^1 ja .1 SI <e £JJ£ iJt j£ 
A d m i n i s t r a t i o n Bal t imore Federal Credit Union v. United S t a t e s , 138 
F.Supp. 639 (D. Md. 1956) ( c o u r t d i s m i s s e d C r e d i t Union ' s a c t i o n 
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against United states); Federal Savings and Loan Insurance Corp v. 
Williams, 599 F.Supp 1184 (D. Md. 1984) (court dismissed counterclaims 
by former savings and loan officers against F.S.L.I.C.). 
However, the cases cited above do not involve claims by 
depositors as is the case in the instant case. The only depositor 
case cited by the Department is Davis v. F.D.I.C, 369 F.Supp, 277 (D. 
Col. 1974). In Davis, the Court dismissed an action brought by a 
depositor against F.D.I.C. on the grounds that there was nothing in 
the statutes that would impose on the F.D.I.C, a duty to disclose 
information that the F.D.I.C. had obtained concerning the bank's 
financial troubles to the general public. However, that case was 
decided pursuant to federal statutes under which a federal agency 
guarantees the deposits of the depositor. The federal statutes also 
provided for an inspection system to protect the federal agency and 
their guarantees. However, this is not the case in the state banking 
system as it applies in the instant case. 
In the instant case, the depositors of West America Credit 
are the people for whom the Utah State Legislature intended the 
inspection system to protect. It would be absurd for the legislature 
to intend to take the only protection the depositors have, away from 
them. The Seventh Circuit Court in Tcherephin v. Franz, 570 F.2d 187 
(7th Cir. 1978) cert. den., 439 U.S. 876, 99 S.Ct. 214 (1978), found a 
statutory duty to depositors of a state chartered savings and loan 
association pursuant to state statutory law, but it did not find such 
a duty to a shareholder under federal law in Emch v. united States, 
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630 F.2d 523 (7th Cir. 1980) cert, den., 450 U.S. 966, 101 S.Ct. 1482 
(1982). 
The Defendants also cite the case of Commonwealth Department 
of Banking £ Securities v. Brown, 605 S.W. 2d 497 (Ky. 1980) in 
support of their position that Department does not owe a duty to the 
depostors of West America Credit. However, in that case the court 
based its decision to dismiss plaintiff's cause of action against the 
commonwealth on the grounds of common law governmental immunity. The 
State of Kentucky's Governmental Immunity Statutes are completely 
different than Utah's. In addition, that court seemed to hold that 
the government would never be liable for any of its acts or omissions. 
That is not the case pursuant to the Utah law See. Little v. Utah 
State Division of Family Services, 667 P.2d 49 (Utah 1983). 
The situation presented in the instant case is unique, the 
simple fact is that the statute regarding the Department's activities 
contained clear language directing the Department to take specific 
actions in carrying out the purpose for which is was created. The 
Department failed to take those actions, even when it had in its 
possession, information with which it was reasonable to infer that 
serious problems existed. 
POIHT III. THE TRUSTEE, THROUGHOUT THE EXISTENCE 
OP THIS LITIGATION, HAS CONTINUELY CONTENDED THAT 
THE DEPARTMENT ASSUMED THE DUTY TO THE DEPOSITORS 
OF WEST AMERICA CREDIT; AND THUS, SUCH CONTENTION 
DOES NOT APPEAR FOR THE FIRST TIME IN THIS APPEAL. 
The Department and the State of Utah in their Respondents' 
Brief alleges f,The Appellants Brief now stresses an additional theory-
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that by granting conditional approval of the West America Thrift 
application, the Department assumed the duty to all those who may 
decide to invest in West America Credit debenture bonds, to assure 
that West America Thrift was adequately capitalized . ." See, Brief 
of Respondents p.14. However, the Trustee, throughout this 
litigation, has stressed that the Department had assumed a duty as 
well as the statutory duty to regulate West America Credit, Such duty 
was owed to the depositors of West America. See. Trustee's 
Memorandum in Opposition to Defendants' Second Motion For Summary 
Judgment (R. at 551-653). 
In particular, the Trustee stated in his Memorandum in 
Opposition to the Defendants' Second Motion For Summary Judgment, that 
Commissioner Brimhall's Findings, Conclusion and Order regarding West 
America Credit's conversion to a thrift and loan corporation noted 
several deficiencies of West America which needed to be corrected 
before a license was granted. (R. at 556). The Trustee further 
stated that Mr. Pugsley transmitted a letter to Commissioner Brimhall 
outlining the concern of the Industrial Loan Guarantee Corporation 
that the license of West America had been granted and that no 
procedures had been established to ensure compliance with the 
Department's requirements. (R. at 556). In addition, the Trustee 
contended that, "thereafter the Department of Financial Institutions 
took no further action to monitor the activities of the proposed 
thrift corporation nor to ascertain that the proposed thrift 
corporation was not functioning until it complied with the 
Department's requirements as set forth in the order". (R. at 556). 
The Trustee further stated that the order granting West America 
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Credit's thrift license required changes that would have to be 
verified by an examiner of the Department of Financial Institutions 
pursuant to the order (R. at 555)• 
Further, the Trustee alleged in his complaint that the 
Department had assumed a duty to regulate West America Credit and West 
America Thrift and Loan when the Department gave approval to the 
passbook/savings account system and such a duty was owed to the 
depositors of West America Credit and West America Thrift and Loan. 
See. Third Claim for Relief of Trustee's Amended Complaint (R. at 
423-424). 
The Trustee has always contended that the Department owed a 
duty to regulate West America Credit and that duty was a duty owed to 
the depositors of West America Credit. Since the Department 
continuously failed to fulfull that duty, the Department's failure to 
verify the conditions they imposed on the order approving West America 
Thrift & Loan Corporation's thrift license is just another example of 
the Department's failure in fulfulling its duty, 
CONCLOSION 
Since the second and third claims asserted in the Trustee's 
complaint are interrelated and arise from the facts set forth in the 
Notice of Claim that was timely given to the Defendants, the Trustee's 
Notice of Claim substantially complied with the requirements of Utah 
Code Ann. §§63-30-12 and 63-30-11 (prior to amendment in 1983) and it 
was sufficient to give notice to the Defendants of the nature and 
extent of the Trustee's claim. 
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The c a s e s c i t e d by t h e D e f e n d a n t s in s u p p o r t of t h e i r 
p o s i t i o n s t h a t the Depar tment i s immune from s u i t and t h a t the 
Department did not owe a duty to the depos i to r s of West America Credi t 
and West America T h r i f t and Loan upon which t o r t l i a b i l i t y may be 
based are d i s t i n g u i s h a b l e and not c o n t r o l l i n g in the i n s t an t case . 
The Trus tee , throughout the ex i s t ence of t h i s l i t i g a t i o n , has 
cont inuely a l leged tha t the Department assumed a duty to depos i to r s of 
West America Credi t and West America Thr i f t and Loan, and t h e r e f o r e , 
such a l l e g a t i o n i s not a l leged for the f i r s t t ime in t h i s appeal . 
T h e r e f o r e , the Order Gran t ing Summary Judgment in favor of 
t he Defendan t s should be r e v e r s e d and t h i s case remanded t o the 
D i s t r i c t Court for fur ther proceedings . 
RESPECTFULLY SUBMITTED t h i s J j . day of August, 1985. 
I]MA4i^ n> £dm^v 
Duane H. Gillman, Esq. 
BOULDEN & GILLMAN 
Attorneys for Plaintiff/Appellant 
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ADDENDUM 
RELEVANT GOVERNMENT IMMUNITY STATUTE 
Utah Code Ann, §63-30-10 (1953, as amended); See, Addendum in 
Appellant's Brief previously filed with this Court. 
Utah Code Ann, §63-30-11 (prior to amendment in 1983): 
Any person having a claim for injury to person or 
property against a governmental entity or its 
employee shall, before maintaining an action under 
this act, file a written notice of claim with such 
entity for appropriate relief including money 
damages. The notice of claim shall set forth a 
brief statement of the facts and the nature of the 
claim asserted, shall be signed by the person 
making the claim or such person's agent, attorney, 
parent or legal guardian, and shall be directed and 
delivered to the responsible governmental entity 
within the time prescribed in section 63-30-12 or 
63-30-13, as application, 
\ \ • • • 
• V ! v •• 
Utah Code Ann, §63-30-12 (prior to amendment in 1983): 
A claim against the state is barred unless notice 
of claim is filed with the attorney general and the 
agency concerned within one year after the cause of 
action arises. 
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CERTIFICATE OF SERVICE 
I, the undersigned, hereby certify that I delivered four true 
and correct copies of the foregoing RESPONSE BRIEF OF APPELLANT, by 
hand delivering the same, postage pre-paid, this ]_/_ day of August, 
1985, to the following: 
Stephen J, Sorenson, Esq. 
Assistant Attorney General 
236 State Capitol 
Salt Lake City, Utah 84114 Jmm> #> M 
Duane H. Gillman, Esq, 
3023 
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